that; Mr.   Bjes'   failure to  tell Wayne Ross of  the  incident when Mr.   Ross
removed him from the No.   9 car and his ability  to walk  to  the belt line
raise serious questions regarding Mr.   Bjes'   story about how and when  that
accident occurred.     Respondent  suggests  that Mr.   Bjes   could very well  have
stumbled on a lump of coal  and  found it convenient  in light of his complaint
with MSHA to  claim that his knee bumped  the  steering wheel  of   the shuttle
car,   and that his version of what happened is  subject   to  further  question
when qne considers  that his alleged problem with operating  the  No.   9   cat-
was  that his knee was above the steering wheel.

Findings and Conclusions

As indicated earlier,   the critical issue in  this  case  is whether
Mr.   Bjes1   refusal to operate  the Number 9 Shuttle Car when ordered  to
do so was protected activity  under  the Act.     Mr.   Bjes  claims   that  he
could not operate the shuttle car safely,   and  that management's  insistence
that  it could be operated safely and  that he  should operate  it,   exposed
himself and his fellow crew members  to possible  injuries.     On  the other hand,
the respondent maintains  that   the shuttle car could be operated safely
by Mr.   Bjes,   that he operated a similar car in  the past with no  complaints,
that other miners of comparable size and weight operated  the car in question
with no safety complaints,  and  that Mr.   Bjes  complaint  really resulted
from his displeasure over having to operate a low-profile machine which
he found uncomfortable.    Under  these circumstances,   and  in view of  the
guidelines set down in the discrimination decisions previously discussed,
it is necessary to explore the  following issues:

1.    Whether Mr.   Bjes registered and communicated any safety
complaints with the operation of the shuttle car in question.

2.    Whether Mr.   Bjes'  safety concerns  connected with his being
requires to operate the shuttle car in question were made in
good faith.

3.    Whether the refusal by Mr.   Bjes  to operate  the shuttle car
in question was reasonable,  and if so,  whether the work
refusal is protected activity under the Act.

4.    Whether respondent has  carried its burden of showing  that
Mr.   Bjes'  suspension  for insubordination was motivated by
unprotected activities and that he would have been disciplined
anyway for refusal  to operate his shuttle car.

Statement of a Safety Complaint

The record in this case establishes  that as  early as July 28,   1981,
Mr.  Bjes had complained to his section foreman Ross  that he was having
difficulty operating the low profile No.   9 shuttle car.     That  initialof  his  rights,   his motivation in  this  case  is
